SOUTH CAROLINA

FREQUENTLY ASKED QUESTIONS ABOUT ADOPTION IN SOUTH CAROLINA

BIRTH MOTHER RELATED

1.

When can the mother of the baby start the adoption process?
A. As soon as she knows that she is pregnant.

Can the birth mother choose the adoptive parents?

A. Yes.

Can the birth mother see and hold the baby after the birth?

A. Yes.

What expenses can the adoptive parents pay to or on behalf of the birth mother and
child?

a) Reimbursement for necessary, actual medical and reasonable living expenses
incurred by the mother and child for a reasonable period of time.

b) Fees for obtaining certain investigations and reports required by statute.
c) Fees of individuals required to take consents.

d) Fees of the Guardian ad Litem.

e) Reasonable attorney fees and costs for services actually provided.

f) Reasonable fees to child-placing agencies.

g) Reasonable fees to sending agencies as defined in the Interstate Compact for the
Placement of Children.

There are no differences between allowable expenses in an agency and independent adoption.

5.

Can a minor mother independently sign legal documents placing the child for
adoption (consent to the adoption)?

A. Yes.

When does the birth mother actually sign the legal documents required for the
adoption?

A. Typically, the birth mother signs the day after the delivery or thereafter. Her medical
chart should be checked to make sure she is not under the influence of any pain killer
that might impair her judgment.
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10.

11.
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The consent and relinquishment must be explained by an attorney or person certified by the
Department of Social Services who does not represent the adoptive couple. The document
must be notarized.

Can the birth mother change her mind before signing the legal consents to the
adoption?

A. Yes.

Can the birth mother change her mind after signing the legal consents to the
adoption?

A. She can only withdraw her consent with the Court’s permission. She would have to
prove coercion or duress and that it would be in the best interest of the child for the
Court to allow the consent to be withdrawn. The Court is to consider the totality of the
circumstances including emotional stressors in determining whether or not the signing
of any consent to adoption was involuntary or pursuant to duress or coercion. See
McCann v. Doe, Opinion #26468, filed April 7, 2008. The burden is on the person
seeking to revoke the consent to show the consent was obtained involuntarily. Phillips
v. Baker, 284 SC 134, 137, 325 SE2d 533, 535 (1985). See S. C. Code Ann. §20-7-
1720 (Cum. Supp. 1992).

Can the birth mother communicate with the adoptive parents and child after the
adoption?

A. If allowed by the adoptive parents.

Can a birth mother anonymously surrender a newborn child?

A. Yes. See S. C. Code Ann. §20-7-85 (Cum. Supp. 1992).

What happens if the birth parents do not agree that adoption should be the plan?

A. If the birth father is married to the birth mother, he may essentially veto any adoption
plan. If the birth father was not married to the birth mother and the child is placed
before it is six months old and the birth father lived with the birth mother a continuous
period of six months immediately preceding the placement and held himself out to be
the father during the six month period or paid a fair and reasonable sum, based on his
ability, for the support of the child or expenses incurred in connection with the
pregnancy or with the birth of the child then his consent will be required and he may
essentially veto the adoption plan. If the birth father was not married to the birth
mother and the child is more than six months old at placement, the birth father’s
consent is necessary but only if he has maintained substantial and continuous contact
or repeated contact with the child as demonstrated by payment of support of a fair and
reasonable sum based on his financial ability and visits at least monthly when he is
able to do so and not prevented from doing so by the person or agency having lawful
custody of the child or regular communication by the father with the child or with the
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person or agency having custody of the child when the father is financially or physically
unable to visit the child or when the father is prevented from visiting the child by the
person or agency having lawful custody of the child. See S. C. Code Ann. § 20-7-1690
(Cum. Supp. 1992).

12. Will the birth mother be asked to file an affidavit in her adoption papers regarding

future contact or the release of identifying information to the adoptee or adoptive
parents?

A. No.

BIRTH FATHER RELATED

1.

Does the father of the baby have to be notified of the birth and the mother’s adoption
plan?

A. Yes, but not prior to the birth of the child. After the birth of the child he may have
waived any constitutionally protected right to parent the child depending on his marital
status to the birth mother and their interactions or lack of it after conception.

How is the father of the baby notified of the mother’s adoption plan?

A. Ultimately, Notice of Adoption Proceedings is served on him if he does not Consent.
Can the father of the baby choose the adoptive parents?

A. Yes.

What is the difference between a legal father and a named birth father? How is the
process of voluntary termination different for a legal father and a named birth father?

A. Alegal or presumptive father is the legal husband of a birth mother at the time of birth.
A named birth father is a person named by the birth mother as the genetic father of a
child.

A presumptive father’s rights can be terminated by proving to the satisfaction of the Court
that he is not the genetic father of the child or through the presumptive father’s consent or
for any of the first ten reasons set forth in § 20-7-1572 (see question # 11)

What happens if the mother does not know who the biological father is?
A. The Court may allow “John Doe” publication.

What happens if the mother refuses to give the name of the biological father?

A. If his consent is not required under S. C. Code Ann. §20-7-1690 (Cum. Supp. 1992),
then the mother can refuse to name him and a proper “John Doe” publication will be
sufficient. See Evans v. Department of Social Services, 399 SE2d 156 (1990).
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11.
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Can the biological father of the baby give notice that he intends to plan for the baby
before the baby is born? What are the steps that a birth father must take if he
intends to parent the child?

A. Yes, but there is not a putative father registry in South Carolina. However, on or about
June 1, 2009, the Governor signed the Responsible Father Registry Legislation. The
South Carolina Department of Social Services has six (6) months to implement the
Registry and the statute will be in effect in one (1) year.

A birth father who intends to parent the child should either live with the child’s mother for six
months before the birth of the child and openly hold himself out as the father of the child
during this six month period or pay a reasonable sum, based on his ability, for the support
of the child or expenses related to the pregnancy or birth, including, but not limited to
medical, hospital and nursing expenses. After the child is born, the birth father should
maintain substantial and repeated contact with the child by paying support, visiting the
child, or communicating with the child or person having lawful custody of the child.

Can the birth father change his mind before signing the legal consents to the
adoption?

A. Yes.

Can a minor father independently sign legal documents placing the child for
adoption (consent to the adoption)?

A. Yes.

Can the birth father change his mind after signing the legal consents to the
adoption?

A. His consent cannot be withdrawn except by Court Order upon a showing of coercion or
duress and that it would be in the best interest of the child.

Describe the process for doing an involuntary termination of a legal father’s or a
named birth father’s rights.

A. Parental rights may be involuntarily terminated upon a finding of one or more of the
following grounds and a finding that the termination is in the best interest of the child:
See § 20-7-1572 Termination of Parental Rights

a) The child or another child in the home has been harmed as defined in Section 20-
7-490, and because of the severity or repetition of the abuse or neglect, it is not
reasonably likely that the home can be made safe within twelve months. In
determining the likelihood that the home can be made safe, the parent’s previous
abuse or neglect of the child or another child in the home may be considered;

b) The child has been removed from the parent pursuant to Section 20-7-610 or
Section 20-7-736, has been out of the home for a period of six months following
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the adoption of a placement plan by court order or by agreement between the
department and the parent, and the parent has not remedied the conditions which
caused the removal,

c) The child has lived outside the home of either parent for a period of six months,
during that time the parent has willfully failed to visit the child. The court may
attach little or no weight to incidental visitations, but it must be shown that the
parent was not prevented from visiting by the party having custody or by court
order. The distance of the child’s placement from the parent’s home must be
taken into consideration when determining the ability to visit;

d) The child has lived outside the home of either parent for a period of six months,
and during that time, the parent has willfully failed to support the child. Failure to
support means that the parent has failed to make a material contribution to the
child’s welfare. A material contribution consists of either financial contributions
according to the parent’s means or contributions of food, clothing, shelter, or other
necessities for the care of the child according to the parent’s means. The court
may consider all relevant circumstances in determining whether or not the parent
has willfully failed to support the child, including requests for support by the
custodian and the ability of the parent to provide support;

e) The presumptive legal father is not the biological father of the child, and the
welfare of the child can best be served by termination of the parental rights of the
presumptive legal father;

f) The parent has a diagnosable condition unlikely to change within a reasonable
time including, but not limited to, alcohol or drug addiction, mental deficiency,
mental illness, or extreme physical incapacity, and the condition makes the parent
unlikely to provide minimally acceptable care of the child. It is presumed that the
parent’s condition is unlikely to change within a reasonable time upon proof that
the parent has been required by the department or the family court to participate in
a treatment program for alcohol or drug addiction, and the parent has failed two or
more times to complete the program successfully or has refused at two or more
separate meetings with the department to participate in a treatment program;

g) The child has been abandoned as defined in Section 20-7-490(21);

h) The child has been in foster care under the responsibility of the State for fifteen
(15) of the most recent twenty-two (22) months; or

i) The physical abuse of a child of the parent resulted in the death or admission to
the hospital for in-patient care of that child and the abuse is the act for which the
parent has been convicted of or pled guilty or nolo contendere to committing,
aiding, abetting, conspiring to commit, or soliciting an offense against the person
as provided for in Title 16, Chapter 3, criminal domestic violence as defined in
Section 16-25-20, criminal domestic violence of a high and aggravated nature as
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defined in Section 16-25-65, or the common law offense of assault and battery of a
high and aggravated nature.

j) A parent of the child pleads guilty or nolo contendere to or is convicted of the
murder of the child’s other parent.

k) Conception of a child as a result of the criminal sexual conduct of a biological
parent, as found by a court of competent jurisdiction, is grounds for terminating the
rights of that biological parent, unless the sentencing court makes specific findings
on the record that the conviction resulted from consensual sexual conduct where
neither the victim nor the actor were younger than fourteen (14) years of age nor
older than eighteen (18) years of age at the time of the offense.

12. Describe the process for making a diligent effort to find the birth father if the birth
mother knows the identity of the birth father but he cannot be located.

A.

An affidavit setting forth diligent efforts to locate a known birth father must accompany
any complaint to allow service by publication. The affidavit typically indicates that
diligent inquiries have been made at the birth father’s last known address, last known
place of employment, attempts made to contact him at all known phone numbers and
through all known relatives. Affidavits also often include language that common known
databases have been searched to no avail.

After the Responsible Father Registry Legislation takes effect on or about June 1,
2010, the registry should be contacted as part of a diligent effort to find birth fathers.

13. Describe the process for terminating the rights of the birth father in the event of a
rape.

A.

South Carolina Code Section 20-7-1695 provides that consent is not required from a
biological parent if the child is conceived as a result of that parents’ criminal sexual
conduct or incest as found by a court of competent jurisdiction unless, with respect to
the criminal sexual conduct, the sentencing court make specific findings on the record
that the conviction resulted from consensual sexual conduct where neither victim nor
the actor were younger than fourteen years of age at the time of the offense.

ADOPTIVE PARENT RELATED

1. Who can be an adoptive parent and who selects them?

A.

Any South Carolina resident may petition to adopt a child. Exceptions to the residency
requirement are made for a special needs child, if there has been public notoriety
concerning the child or child’s family, the child is placed with a relative, if at least one of
the adoptive parents is in the military service stationed in South Carolina or if there are
unusual or exceptional circumstances such that the best interests of the child would be
served by the out of state placements. See S. C. Code Ann. §20-7-1760 (Cum. Supp.
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1992). In practice the “exceptional circumstances” requirement has generally been
liberally and expansively interpreted by South Carolina family court judges.

South Carolina is a signatory to the Interstate Compact on The Place of Children.

What information about the birth parents and the child must be provided to the
adoptive parents?

A. A medical history of the biological family of the adoptee, including parents, siblings and
other family members related to the adoptee including ages, sex, race and any known
genetic, psychological, metabolic, or familial disorders; and any medical or
developmental history of the adoptee. See S. C. Code Ann. §20-7-1740(3) (Cum.
Supp. 1992).

What procedures are followed to ensure that adoptive parents are fit to adopt a
child?

A. Adoptive parents must be investigated and approved by a person trained and certified
by the Department of Social Services to do home studies. Criminal histories, child
abuse and sex abuse registries are checked. A Guardian ad Litem is appointed to
protect the interest of the child. See S. C. Code Ann. §20-7-1740 (Cum. Supp. 1992).

Can the potential adoptive parents have the child placed with them prior to the actual
court procedures?

A. Yes.

Can the adoptive parents prevent the birth parents from communicating with the
child after the adoption?

A. Yes.

Under what circumstances can an adopted child communicate with the birth
parents?

A. With the permission of the birth parents and adoptive parents if the child is a minor.
Court records are sealed and will generally not be opened.

What information must the birth parents provide to the adoptive parents?

A. Alicensed social worker will obtain a medical/social history. Often information may be
sparse and is not subject to confirmation.

Who supervises the adoptive placement and for how long?

A. A post-placement report would be completed after the filing of the adoption petition. A
final hearing cannot be held before ninety days and no later than six months after the
petition was filed. See S. C. Code Ann. §20-7-1760 (Cum. Supp. 1992).
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9. When is the adoption final?

A. After the final decree of adoption is entered. See S. C. Code Ann. §20-7-1770 (Cum.
Supp. 1992).

OTHER ADOPTION RELATED QUESTIONS
1. Who initiates the adoption process?

A. Typically the birth mother initiates the process of making a responsible adoption plan
with the assistance of either a private adoption attorney or a licensed adoption agency.

2. When are the legal adoption papers filed with the court?

A. The Complaint for Adoption is filed after the Petitioner has received the adoptee into
his home. However, if the child is to be placed out of state, a Petition for Special
Circumstances allowing the out-of-state placement can be filed before the birth of the
child.

3. Can the baby be placed for adoption without the consent of the birth mother and/or
birth father?

A. The birth mother’s consent is always required if she is alive and her parental rights
have not been judicially terminated.

The birth father’s consent is required if he was married to the birth mother. If the birth
father was not married to the birth mother, his consent may or may not be required
depending upon the age of the child at placement, whether or not the birth father lived with
the child’s mother for a continuous period of six months immediately preceding the
placement and openly held himself out to be the father of the child or paid a fair and
reasonable sum based upon his financial ability for the support of the child or expenses
incurred with the pregnancy or birth.

4. What happens if the birth parents do not agree on the adoption plan?

A. If the birth father’s consent is required, he can preclude the adoption. His consent will
be required if he is married to the birth mother. If he is not married to the birth mother,
whether or not his consent is required will turn on the facts and how they are applied
under §20-7-1690 and the case of Abernathy v. Baby Boy - 437 SE 2d 25 (SC 1993).

5. Who can charge a fee for bringing birth parents and adoptive parents together?

A. §20-7-1690 addresses this issue. It reads as follows:

(F) Under no circumstances may a child-placing agency or any person receive a fee,
compensation, or any other thing of value as consideration for giving a consent or
relinquishment of a child for the purpose of adoption and no child-placing agency or person
may receive a child for payment of such fee, compensation, or any other thing of value.
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However, costs may be assessed and payment made, subject to the court's approval, for
the following:

a) Reimbursements for necessary, actual medical, and reasonable living expenses
incurred by the mother and child for a reasonable period of time;

b) The fee for obtaining investigations and reports as required by section 20-7-1740;

c) The fee of the individuals required to take the consent or relinquishment, as
required by section 20-7-1705(a);

d) The fee of a Guardian ad Litem appointed pursuant to section 20-7-1732;
e) Reasonable attorney's fees and costs for actual services rendered;
f) Reasonable fees to child-placing agencies; and

g) Reasonable fees to sending agencies as defined in section 20-7-1980(2)(b), the
interstate compact on the placement of children.

The court may approve an adoption while not approving unreasonable fees and costs.

Is the use of a non-licensed facilitator or non-licensed child-placing agencies,
permitted to match adoptive families and birth families?

A. No. Any non-licensed facilitator or non-licensed child-placing agency that attempts to
receive a fee to match adoptive families with birth families would likely run afoul of
South Carolina Code Sections 16-3-1060 and 20-7-1690(f). Violating the provisions of
these sections is a felony and carries sanctions of up to ten (10) years in prison and
fines of up to $10,000.00 or both.

Are independent adoptions allowed?
A. Yes.
How are independent and agency adoptions different?

A. Independent adoptions typically match adoptive families with a particular birth mother
and the adoptive parents bear all of the costs and risks associated with a particular
birth mother.

Many agency adoptions proceed on a flat fee basis and allowable birth mother expenses for
a particular birth mother are not passed through directly to the adoptive parents.

How does an adoptee go about requesting access to their adoption file?

A. The file will be kept confidential except upon court order for good cause shown by
order of the judge of the court in which the decree of adoption was entered. See § 20-
7-1780.
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The court will weigh the privacy rights of the natural parents against the interests of the
adopted child to determine whether or not good cause has been shown. A basic desire of
the adoptee to know their identity has been found to be insufficient. Bradley v. Children’s
Bureau of South Carolina, 274 SE2d 418 (1981). There must be a compelling reason for
such information to be revealed. Gardner v. Baby Edwards, 342 SE2d 601 (1986).
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